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The Government of Nepal with the FIR of Devnarayan Mahato ----------------------------------------------------------------------------- Appellant/Claimant  

Vs.

Debendra Mandal of the resident of Dhanusha District, Uma Prempur VDC, Ward No. 9 and others ---------------------------------- Defendant/Opponent
Herein, it seemed that the Government of Nepal having been decided on the withdrawal of  the case, the Government of Nepal with the FIR of Devnarayan Mahato Vs. Debendra Mandal and others on 2064/3/7 (17 June, 2007), the case was presented to this bench for the withdrawal of the case.
It seemed that in case of Biku Mijar, one amongst the opponents of the presented case claimed for the withdrawal of case, has been punished as pursuant to 13(3) of the Chapter on Homicide of the Country Code and there has been appeal filed on behalf of the Government of Nepal against other opponents having acquittance as well.
Regarding to withdrawal of case, the State Case Act,2049 (1992), in its Section 29 has provide following legal provision.

Withdrawal of government cases or compromise: If the Government of Nepal issues an order, in a case or dispute prosecuted by Government of Nepal or submitted on behalf of Government of Nepal or submitted against Government of Nepal, the Government Attorney may undertake compromise if agreed by the other party to the case or withdraw a criminal case from prosecution by Government of Nepal subject to the permission of the Court; and in case of aforesaid activities, it shall be as follows in the following matter:

a) No fee for compromise shall be imposed,

b) with the withdrawal of the case, the criminal charge or Governmental claim ceases to exist and opponent is released. 
(2) Notwithstanding anything contained in sub-Section (1) if the case affects the

property matters of a non government person, such case shall not be withdrawn from the court in accordance with this Section.
While going through the file received from government attorney, it seemed a long list of cases to be withdrawn. However, specific reasons for withdrawal of cases were not mentioned. While going through the provision of the Act, it seems that if there is an order from the Government of Nepal, the cases prosecuted on behalf of the Government of Nepal can be withdrawal subject to the permission of the court. It means in another word, the government may decide regarding the withdrawal of case and the government making decision, while demanding for withdrawal to the court, it shall be withdrawal subject to the consent/approval/permission/acceptingness of the court.
The provision in Section 29(1) of the State Case Act, 1992 “among the cases, shall withdraw a criminal case having government as plaintiff subject to the permission of the Court” means the court providing permission shall permit, if the court is satisfied. The term “permission” has not been inserted merely for formality and also it is not that the case will be withdrawal just because the government decides or orders for withdraw the case.
In most of the countries in the world, the government on behalf of the state undertakes the act of investigation, charge, prosecution and defense in criminal cases, specially severe criminal cases. It is the recognized principle and trend as well in criminal justice. In our context, the State Case Act, 1992 has been enacted for this purpose. Not to prosecute the criminal cases, or after charging and prosecuting withdraw the case which is under the consideration to the competent court, and  the act of pardon in the case where the accused has already been rendered punishment delivering the decision by the court completing its trial are considered as an integral part of the criminal justice system.
Not to prosecute even if the crime occurs or nolle proseque, similarly, withdrawal of case, executive clemency even after rendering punishment are rights of the state. There are some recognition and reasons behind such rights. Criminal justice system is not a fool proof system. There might be error in the investigation. Some times a case might have been prosecuted against an innocent person and it can be noticed later. Realizing that to prosecute the case against an innocent person is a violation of the fundamental rights of a citizen, and with the aim that an innocent person be not suffered in the case and be not punished, the case be withdrawal subject to permission of the court, if the case is in the situation before rendering punishment by the court and can be pardon even if the court has already render the punishment. 
Provision relating to case withdrawal seemed to have been provided also in Section 321 of the Criminal Procedure Code of India as like our case withdrawal legal provision. Likewise, it is also not that the provision of pardon like ours is not in the Constitution of India. Not only in India, also in other countries having a written Constitution, there seems to be constitutional provisions providing pardon to those having punishment as per the decision of the court by the head of the state. While looking in relation to the petitioner in the file submitted to withdraw the case, it has only stated that “shall do as mentioned in resolution” saying it as the decision of the Government of Nepal dated 2064/3/7 (17 June, 2007). While looking through the resolution attached with the file submitted, regarding to the cases demanded for withdrawal, it only states that it is deemed necessary to proceeding to withdraw the cases against the CPN-Maoist activist and against various persons due to the political reasons, but not mentioning the reasons for withdrawal. As it says, as mentioned in the details attached in the decision, it seemed that the decision was not a special decision relating to the case, but a collective decision without any ground and reason. In the decision, though it seems that the cases against these opponents were prosecuted on the basis of political revenge, it didn’t seem to have been mentioned the grounds and reasons thereof. What impact it causes to the government, if the court provide justice through the decision in the case and what impact it causes if the cases were not withdrawal? The case was not withdrawal at the primary stage, was not withdrawal at the appellate stage and what is the reason to withdraw the case at the final stage, while during the case being final. The decision mentions nothing on how it serve public interest while withdrawing the case and how doesn’t serve public interest while not withdrawing the case.
Withdrawal of state cases has become a regular trend in our context. Demand to withdraw the cases were made to the court by deciding to withdraw the state case, and permission was granted by this court including the district court on the government’s demand to withdraw the case without looking into the reasons for withdrawal, however, the court didn’t seek even the grounds and reasons in the government’s decision to withdraw the case and didn’t ask how the case, which the district court has already rendered the punishment, can be withdrawn at the appellate level. This court is the apex court of the country. This court having constitutional duty and responsibility of being guardian of the fundamental rights of the citizen to protect constitutional rights, fundamental rights, human rights and other legal rights of citizens, permitted to withdraw the state cases without abiding by the recognized principles regarding to the decision of the government to withdraw the case. Every decision to be made by this court should be based on the recognized principles.
In every criminal case having state as plaintiff, citizens have been victimized. In homicide, someone’s father, someone’s mother, someone’s husband, someone’s wife, someone’s son/daughter, someone’s brother, someone’s sister have been killed. Can the government scot free the accused releasing from the charge and deprive victim from the right to speedy justice by withdrawing the case having charge of murder of victim’s father, mother, brother, sister, husband or wife without mentioning any reasons just because the case is being prosecuted by government as plaintiff? Can the government withdraw any case, at any time it desires and from any stage without mentioning any ground and reason, just because of the provision in Section 29 of the State Case Act, 1992 that allows withdrawal of the case being prosecuted by government as plaintiff? Shouldn’t the court get real information on what reason the case needed to be withdrawn in such a way that the victim informant is deprived of the right to get justice? Is it appropriate to withdraw the case, which does not have any reasonable ground and reason, just because the government demanded it? 
How can the court, which is established as trustee to protect the right to speedy justice of Nepalese people victimized from crime, play the role of trustee, if it continues providing permission to withdraw the case recognizing the decision having no ground and reason? As the decision of the government to withdraw the case is an executive decision, this court should make necessary and reasonable judgment regarding whether or not to withdraw the case balancing the reasonable cause to withdraw the case and right to justice of the victim. Regarding this, the Supreme Court of India has interpreted the following on the provision relating to case withdrawal provided in Section 321 of the Criminal Procedure Code of India as like our case withdrawal provision in Section 29 of the State Case Act, 1992. In the case Subhas Chandra vs. State and others, the Court has interpreted that “ the consent of the court under section 321 as condition for withdrawal is imposed as a check on the exercise of that power. Consent will be given only if public justice in the larger sense is promoted rather than subverted by such withdrawal. That is the essence of the nolle proseque jurisprudence.”
We need to consider properly the interpretation made by the Supreme Court of India regarding to the consent of the court on the government’s decision to withdraw the case. As stated in that case, the provision to withdrawal the case, if the court permits provided in Section 29 of the State Case Act, 1992 is important. The legislature has provided the provision of requirement of permission of the court as a check to the government’s decision of case withdrawal. Before deciding whether or not to provide permission for case withdrawal, permission to withdraw the case should be given, only if the court is convinced that the decision that the court makes scrutinizing the ground and reasons for withdrawal of case serves the larger public interest.
The society governed by the democratic society and rule of law is called limited government. This means the government should operated by law. Since long time, it has been considered as recognized principle of the administrative law that the ground and reasons should be mentioned in every executive decision of the government in the country operated by the rule of law. Though the Section 29 of the State Case Act, 1992 has provided regarding to the withdrawal of case, the ground and reasons for withdrawal of case has not been provided in the Act. Regarding to the withdrawal of case, it has only provided on the government’s right to decide to withdrawal of case and court’s right to provide permission. Its also not possible to mention the grounds for withdrawal of case in the Act. Cases need to be withdrawn only as per the situation and necessity taking the larger public interest into consideration. It is considered that withdrawal of case is an exception and to decide the case as per the law which is under hearing of the court is a rule. However, while looking into the long list decided to withdraw the case submitted to the court, here in our context, it seems like that a jurisprudence is going to be developed that withdrawal of case is a rule and to be decided the case by the court is an exception.
It seemed a long list of withdrawal of case and name of the accused, however, could not find anything mentioned in the decision on the reasons to withdraw the case submitted to the court. It just seemed a decision to withdraw the case on the basis of collective decision.

The decision to withdrawal the case is an executive function. This court doesn’t debate on the government’s right to withdrawal the case, right to pardon to the persons having punishment from the court and right to nolle proseque. Withdrawal of criminal case, not to prosecute the case and provide pardon to the persons having punishment are an identity of the sovereignty. All these three functions are lies under the executive domain and as the withdrawal of case is also an executive function under the executive domain, there should be ground and reasons in the decision of the government to withdraw the case. In accordance to Article 37 of the Interim Constitution of Nepal, the executive power shall be exercised by the Minister of Council. Every executive decision to be made by the Minister of Council should be supported by grounds and reasons, and then only the executive decision shall get recognition. There is recognition that the decision without grounds and reasons or if grounds and reasons were not given in the decision, there may be the possibility of abuse of authority in such decision or may be the possibility of an illegal act. As in the decision having grounds and reasons, all the things are mentioned in the decision, such decision becomes fair and transparent and there shall be less abuse of authority and despotism in such fair and transparent decision having grounds and reasons. 
Regarding the essentiality of grounds and reasons in the executive decision, the interpretation of the Supreme Court of India in the case of S. N. Mukherjee vs. Union of India is significant. In the case, the court interpreted as follows regarding the grounds and reasons to be given while the government makes an executive decision.

“The other considerations are the requirement of recording reasons would (i) guarantee consideration by the authority; (ii) introduce clarity into the decisions; (iii) minimize chances of arbitrariness in decision-making. As contrasted with the ordinary court of law and tribunals and authorities exercising judicial functions where the judge is trained to look at thing objectively uninfluenced by considerations of policy or expediency, an executive officer generally looks at things from the standpoint of policy and expediency. These considerations show that the recording of reasons by an administrative authority serves a salutary purpose, namely, it excludes chances of arbitrariness and ensures a degree of fairness in the process of decision-making. The said purpose would apply equally to all decisions irrespective of the fact whether the decision is subject to appeal, revision or judicial review. 
However, it is not required that the reasons should be as elaborate as in the decision of a court of law. The extent and nature of the reasons would depend on particular facts and circumstances. What is necessary is that the reasons are clear and explicit so as to indicate the authority has given due consideration to the points in controversy. The need for recording of reasons is greater in a case where the order is passed at the original stage. The appellate or revisional authority, if it affirms such an order, need not give separate reasons if the appellate or revisional authority agrees with the reasons contained in the order under challenge.” 
It is stated above that though there is provision to withdraw the case in Section 29 of the State Case Act, the situation, ground and reasons to withdraw the case has not been mentioned. The reason for not specifying the situation, ground and reason to withdraw the case in the Act is that the objectives of the Act will not be fulfilled, if the situation, ground and reasons are specified in the Act. The right to withdraw the case of the government is the right to be exercised taking the larger public interest into consideration. 
Now, in this context, it seemed necessary to explain some on the concept of the legal provision of the withdrawal of case provided in Section 29 of the State Case Act, 1992. Severe criminal offence occurs in the society time to time despite the competency of crime investigating police. The victim of such severe crime can’t prosecute the case themselves by collecting evidences. Therefore, the state itself makes charge, involves in the hearing and pleads on behalf of the victim as being plaintiff until the case settles including the investigation of the criminal offence. In fact, the case is of victim, however, the state itself being plaintiff only prosecute the case, bearing in mind that it is the constitutional duty of the state to punish the culprit. The court proceedings including investigation and prosecution of the criminal offence is complicated and difficult task. There is recognized conception that such task is not fool proof system. Therefore, the case might be withdrawn taking the public interest into consideration due to various reasons including realization of paucity of evidence due to the errors in investigation. Therefore, it has been provided to withdraw the case prosecuted by the state itself, if the case is in the preliminary stage, before the court decides with collecting evidences and to pardon even if it has been already rendered punishment. 
The reason behind the provision of case withdrawal of the State Case Act, 1992 is that some times there may be notification or realization of paucity of evidence to prove the charge after prosecuting the case and, if it seems paucity of evidence, it shall be inconsistent to the interest of the society to take ahead the proceedings of such case. In such situation, the government  can decide to withdraw the case. Likewise, some times in case any activity conducted by students or groups working in enterprise including factory, industry, or any member of any effective organization or personality that represents any profession or occupation of the society, or anyone, if it becomes crime or contrary to law, and if the case prosecuted by government as being plaintiff taking such incidents, disrupted or may disrupts the peaceful environment in society along with the impact into the factory, industry, enterprises, educational institution including school and college; and if the government thinks that upon withdrawal of case public peace shall be maintained and sustainability in the society shall be established; and if it seemed that withdrawal of case rather than to proceed ahead the case shall serve the public interest, the government shall make the decision to withdraw the case. In such situation, the state, explicitly mentioning grounds and reasons for the withdrawal of case being prosecuted by government as plaintiff in the decision and submitting the application to the court and subject to the permission of the court, shall withdraw the case. This is the recognized principle and concept of withdrawal of case being prosecuted by government as plaintiff. Similarly, the case prosecuted due to the political reason, may have to be nolle proseque due to various reason including the relation with the alien nation. However, these all situation should be seen genuine from the executive decision. Here, the interpretation made by the Supreme Court of India in the case of Rajendra Kumar vs. State (A.I.R. 1980 SC 1510) is remarkable.
We have referred to the precedents of this Court where it has been sad that paucity of evidence is not the only ground on which the public prosecutor may withdraw from the prosecution. In the past, we have often known how expedient and necessary it is in the public interest for the public prosecutor to withdraw from prosecutions arising out of mass agitation, communal riots, regional disputes, industrial conflicts, student unrest etc. Wherever issues involve the emotions and there is a surcharge of violence in the atmosphere it has often been found necessary to withdraw from prosecutions in order to restore peace to free the atmosphere from the surcharge of violence to bring about a peaceful settlement of issues and to preserve the calm which may follow the storm. To persist with prosecutions where emotive issues are involved in the name of vindicating the law may even be utterly counter-productive. An elected government sensitive and responsive to the feelings and emotions of the people will be amply justified, if for the purpose of creating an atmosphere of goodwill or for the purpose of not disturbing a calm which has descended it decides not to prosecute the offenders involved or not to proceed further with prosecutions already launched. In such matter who but the government: can and should decide in the first instance, whether it should be baneful or beneficial to launch or continue prosecutions. If the government decides that it would be in the public interest to withdraw from prosecutions, how is the government to go about this task?
Criminal cases should be prosecuted on the basis of evidences. Why not the government withdraw the case along with the reasons, if it explicitly seems that there is paucity of evidence to punish due to the finding of error in collecting evidence while during the proceedings of the case? Similarly, why not the government, taking the larger interest of the society into consideration, withdraw the case with honest and making bonafide decision, if the essential services of daily life including educational institution, factory, industry, enterprises, transportation will be stopped due to a criminal prosecution, and the problem will be solved, if the case is withdrawal. Due to this recognized principle of Nolle Proseque, if the government desires to withdraw the case, the court provides permission as well in such valid reason. 
An important matter to be considered is that the court does not seek and evaluate the evidences of the grounds and reasons mentioned in the decision made to withdraw the case, or necessity and justification of the genuine and bonafide decision of the government to withdraw the case as pursuant to Section 29 of the State Case Act, 1992. As the act of withdrawal of case is a policy matter under the executive domain, the court shall not entertain into such policy matter of the government, because the government undertakes such acts being committed towards the interest of the people and being accountable towards the Constitution and people. The court shall assume that all the acts undertaken by the government have been undertaken in accordance with law and necessity, unless it is proved otherwise.
This is the reason, the Supreme Court of India, in the case of Rajendra Kumar vs. State, interpreted that “An elected government sensitive and responsive to the feelings and emotions of the people will be amply justified, if for the purpose of creating an atmosphere of goodwill or for the purpose of not disturbing a calm which has descended it decides not to prosecute the offenders involved or not to proceed further with prosecutions already launched. In such matters who but the government can and should decide in the first instance whether it should be baneful or beneficial to launch or continue prosecutions. If the government decides that it would be in the public interest to withdraw from prosecutions how is the government to go about this task?”

Hence, regarding to this presented case, in the decision of the government to withdraw the case dated 2064/3/7 (17 June, 2007), it didn’t seem anything was mentioned in the decision on the reasons to withdraw the case, and on what would be the adverse impact in the society, if the case was not withdrawn and how it would serve larger public interest, if the case was withdrawn. According to the provision of the Section 29 of the State Case Act,1992, in the decision of the government to withdraw the case, the case can be withdrawn subject to the permission of the court and only if the case has not been decided and has not been rendered the punishment. Withdrawal of case as aforementioned is an executive function. Every decision under executive function should be supported by grounds and reasons, only then, this court can provide permission in such decision. The provision, permission of the court provided in Section 29 is not the provision or intention of law to provide permission blindly as a rubber stamp. The provision of permission provided in Section 29 is the provision kept as a judicial check and balance of the executive function regarding to the withdrawal of case. The government should understand this. 
Hence, as the case being decided and rendering punishment of life imprisonment to one amongst the opponent, Bikram Mijar as found guilty being convicted, is under the consideration in this court for approval of the referral, and as there is appeal on behalf of the government in case of other opponents having been acquitted, the case can not be withdrawal in accordance with Section 29 of the State Case Act, 1992 from this court of appellate level. Regarding to the withdrawal of case in accordance with Section 29 of the State Case Act, 1992, be informed to the government to do accordingly considering this order as an interpretation of the Section 29. Be the notice of this order sent to the Government of Nepal through the Office of the Attorney General and be presented the case along with the related case referral No. 0001 as per the rules.
Sd. Judge                                                                                  Sd. Judge

Done on Monday, 17th day of the month of Bhadra, of the year 2064. 

(3rd September, 2007)
# The underlined sentences in page 3 are not clear even in Nepali. It seems some words are missing there.
