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Executive Summary

FOHRID Human Rights and Democratic Forum carrietlaogtudy expressing worries over the
present context of declaration of state of emergesaspension of fundamental rights and
stalemate in the democratic process in Nepal. Taerelenty of instances where both the State
and the Maoist insurgents have violated internafidmuman rights laws and international
humanitarian laws to victimize the people in thetphecade.

The latest activities of the King in the name oémoming terrorism has pushed democracy and
human rights situation of the country into criticabde. Both the State and the Maoist insurgents
are responsible for degrading situation of humayhtsi and increasing humanitarian crisis.
People are deprived of their individual liberty amght to life that are essential for ensuring
democratic atmosphere. The ambition of the rulel #w@ weaknesses in the governing system
are responsible for this.

Present government led by the King has denied Iptissof dialogue with the Maoists. This has
made the peace loving people sad. Besides, nefthedlemocratic forces and the King nor the
democratic forces and the insurgents have any patdar a consensus. We realize that this
condition has pushed the possibility of resolvingdiét insurgency far away. It is obvious that
the sustainable peace and institutional developroémhultiparty democracy is possible only
with the active working solidarity of all the stdladers in the country. Direct rule of the King
has also failed to ensure institutional developn@nimultiparty democracy, improvement of
human rights situation and peaceful resolutionh& bngoing internal armed conflict in the
country. The current deadlock has posed threaheoapplication of IHL, right to sustainable
livelihood, social and political participation dfd people.

This is the summary of 30 pages long report edtitleternal armed conflict and abducted
democracy in Nepal: Concerns over violation of IHL" that contains around 15,500 words.
This report has been made public by FOHRID HumaghRiand Democratic Forum off 8pril
2005. We have tried our best to include only thefieel incidents of human rights violation. We
request you to go through the entire report foaitlet

You are always welcome to give comments and suiggesin the FOHRID address.
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1. Backgrounds of Crisis in democracy

Modern Nepal gained landmark achievements afteptigical transformation of 1990.
The democratic constitution formed at that time mmasntioned the fundamental rights in
accordance with the international standalml.Nepal, the promulgation of the democratic
Constitution in 1990 restored political freedom amwl rights. Bestowing sovereignty on the
people, the Constitution accepts constitutional ancmy and embraces multi-party parliamentary
democracy. It has guaranteed basic human righgseny citizen, including freedom of the press,
the right to information and constitutional remeditor violations of these rights. It also
guarantees property rights and prohibits all foahdiscrimination in the name of religion, caste,
race and sex. Though not directly enforceable asoeconomic and cultural rights are embodied
in the fundamental principles. In addition, Congtdnal provisions enable various institutions to
function better under democratic system. It propaséwo-tier parliamentary system and grants
executive power to the Council of Ministers, acdabie to Parliament. The Supreme Court is
entrusteld with the power to interpret the Consttutand protect the fundamental rights of
citizens:

In this connection, democratic practice for somargefollowing the political change
were satisfactory. But, it was unfortunate for gemple and the country that this process could
not run until it could gain maturity. This is due lack of experience of the political parties to
handle the democratic system and commitment ipaneof the political leaders who were in the
government after 1990. The parties in oppositioasehstreet to parliament for fulfilment of
their demands and could not play due role of thposjiion to institutionalize multiparty
democratic system. Perpetual greed for power, iddal ambition, financial interest, internal
conflict and split in the parties for which the deas themselves were responsible made the
democratic system fragile. Taking advantage of timstable and un farsighted activities of the
parliamentary parties, Communist Party of Nepal aoldt (CPN-M) declared 'people's war' in
Nepal and they commenced their insurgency aftemgtihg 40 point demands to the then
government in 1996. The insurgency began by theidtgalid not take more than 5 years to
spread throughout the country to cripple the digs of the people. It was felt nationwide by
the year 2001 as well as it created contempt toxgalemocracy of Nepal and terribly affected
peoples' rights to sustainable livelihood and damd political participation.

Besides, the ‘People’s War' has posed a threah¢oimplementation of International
Humanitarian Law (IHL) in Nepal. The country hasebeffected by the armed conflict as they
aimed radical transformation of the country’s pcéit scenario. In the beginning phase,
Government launched ‘Romeo’ operation in Rolpa Ba#um districts to counter the ‘people’s
war'. After the failure of this operation, governméaunched ‘Kilo Sera Two’ operation in the
inflicted areas. Hundreds of militia, political ags$ts including alternate central member of the
Maoists were killed in this period. Despite thislitary means of suppression, the Maoist
insurgency and the expansion of their organizationld not be controlled. Government never
paid attention to address the issues raised iM4€point agenda. The result is before us —
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murder, violence, pessimism, hatred, dilapidatdldges, terrorized dwellings and the economic
development in an embargo.

A cease-fire was declared between the governmanhtlaninsurgents in August 2001.
Maoists left the negotiation table raising a trifesue just after four months. Government
declared state of emergency for the first time 6r\@vember 2001. Both the government and
the Maoist sides had already caused disappeardrifuendreds of people by that time. People
faced serious violation of their fundamental rigtitsing the nine months of state of emergency
in 2001. People could not enjoy most of the fundataderights ensured by the Constitution. In
the emeoregency period more than 250 cases of diaggpee by the government side were
disclosed.

Emergency could not avert the Maoists from laungtuig attacks. They centralized their
attacks in the selected Terai region of strategipartance. They even ran open training and
poltical campaigns. The issue of extending stateewiergency divided the ruling Nepali
Congress and the then Prime Minister Sher Bahadwub® dissolved the elected House of
Representatives. The state of emergency remainddrage till 27 August 2002. His Majesty
King Gyanendra Bir Bikram Shah Dev ousted electenh® Minister Deuba as a consequences
of this. Three governments led by Lokendra Bahatlhand, Surya Bahadur Thapa and again
Sher Bahadur Deuba have already been formed amsdhksl using the Article-127 of the
Constitution of the Kingdom of Nepal.

Government raised its force from 45 thousand toemban 80 thousands and Maoists
claimed that their capacity limited to squad wag that time, elevated to division. The Thapa
government overran the constitution in forming idfcommand only to sacrifice humanitarian
values introducing a concept to run the police,eatmpolice and local government under the
supervision of the army. The unified force hasthetresponsibility to overcome the crisis in the
country. All these consequences have created twdskof crisis — firstly, the crisis in the
constitution and democracy; and secondly, the po#gito peaceful settlement has been
ignored. Government declared its plan to providasaand training to the general public in the
name of ‘village security squad’ on 4 November 200dis only invited additional
confrontation, though it was vigorously denouncgdhe civil society.

Maoists attacked the district headquarters in Blwogind Myagdi. About 500 people,
including armed forces, civilians and militia |lasteir lives. Red Cross officials shared their
hands to cremate 35 dead bodies left behind byMheists in Beni attack. International
Committee of Red Cross (ICRC) took initiatives tease 37 captives including DSP Rana
Bahadur Gautam and CDO Sagar Mani Parajuli. Codglety and international community have
time and again appealed Maoists to prove theirrpedig commitment to the Common Article-3
of the IHL, but this does not suffice to cleanseirttatrocities. The ‘rural volunteer security
group and peace management committee’ formed byllapa government to strengthen rural
security and to encourage people for their owntggieoved suicidal. This committee provided
training and weapons to the general public at Cali of llam district, eastern Nepal. The 13-
member peace, protection, good governance comniiteed under Chetraj Bantawa had been
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accredited to the Batuk Gan (Company), Char Aldlehpa district. But the Maoists shot dead
Chairman Bantawa in the broad daylight at Damakgatibed his pistol on March 2004.

By September 2004, Maoist affiliated Trade Uniorcéal to close down 47 important
industries and enterprises directly affecting livebd of tens of thousands of workers. Hotel
Soaltee Crowne Plaza and Surya Nepal, in whichntleenbers of Royal family have their
investment, including other multinational and fgreiinvestment industries were among their
targets. Maoists got stronger in respect to thalitary might and they tried to forbid the
presence of the government in every sector. Thaiyndhat they have captured 80% of the total
land.

Calamity of ' June 2001 is yet another event that will be reneew in Nepalese
political history as a factor affecting democragigstem. The day symbolizes for a transitory
point heralding danger to democracy and humangighiNepal. The issue of the security and
right to life of Nepalese people has been endadgever after. The day is infamous as witness
to the royal palace massacre. The incident thatexpkined as the massacre of his own parents
and other family members by the then Crown Pringgedra before killing himself invited
different suspicions and explanations. Many obgsrggiestioned how could one trust for the
safety of the people when the life of the King hethss not safe. Nepalese people were not ready
to accept the logic that Crown Prince Dipendra w@lely responsible for that tragic incident.
The event was followed by a continuous erosionhaf popular legitimacy of the Nepalese
Monarchy. People were compelled to initiate delfateand against monarchy for future Nepal.
This transitory period is still prevalent in Nepal.

Multiparty democratic process has been weakenethdoyolitical instability and Maoist
insurgency. Clear threat to democracy were visiyethe end of 2002. King Gyanendra
dismissed Prime Minister Sher Bahadur Deuba bygusiriicle 127 of the Constitution on 4
October 2002. The royal move attacked the demacsgitem at one hand and at the other hand
there were visible signs that military solution webe forwarded for the suppression of Maoist
insurgents. A ceasefire was declared between thergment and the Maoist insurgents in 29
January 2003 for the second time. The negotiatiaa disrupted after the delegates could not
enter into the major political issues after threends of talks. The Doramba incident was used
as the immediate surface cause by the Maoists what agreed by a large portion of civil
society in Nepal. But actually the royalists, sumnding the King, with their vested interest also
did not want the negotiation to succeed.

Political development after the end of ceasefireldmot yield any positive response in
favour of democracy. Government mechanism stadddge hold gradually in the local level.
The triangular conflict among the royalist, parlamarian and the Maoists proved unfavourable
to democracy and human rights in the country. Tentgovernments could neither improve
human rights situation nor they could bring peacehie country. Hundreds of demonstrators
were detained and released repeatedly during tivemment of the five parties against what they
called 'regression’ in 2003. Political right toexrsble and protest the unpopular activities of the
government was abducted. Youths and students rasgemonarch slogans strongly. Mock
elections were organized in various campuses anensities where an overwhelming majority
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was seen in favour of republican State. These svaoged serious challenge to the King as it
could boost up public opinion against monarchysThiged the King to act immediately.

All these led to militarization in the country. Kaypacts of these developments were seen in the
declaration of the state of emergency, dominancth@fmilitary ambition, establishment of a
unified command and continued stalemate in the destio process. It was seen that the closely
aligned palace and army, not the appointed govemhnieeld power over many aspects of
decision making and this is still prevalent. It tisis militarization and lack of political
accountability, combined with weak state institaipcorruption and a breakdown in the rule of
law that has helped to create the climate of imgyuwithin which unlawful killings are taking
placedlt is estimated that almost 12,000 people have thosir lives and about 50,000 people
have been displaced till March 2005.

In this backdrop, King Gyanendra dismissed the Begdvernment on*1February 2005 and
formed new government in his own chairmanship tedatlly rule the country. Emergency for six
months was imposed immediately after the King mabeve royal proclamation citing the
Article 27 (3) of the Constitution. New governmevds declared in the chairmanship of the King
and most of the top political leaders were eitheaohed or put into house arrest. In this way, the
King has abducted democracy and suspended allum@amental rights except the right to
habeas corpus. Political activities and insteaensiuring free press the army has imposed strong
censorship to the media. Internment is imposedetoos political leaders, journalists, human
rights activists and leaders of the civil societyn leaving the capital or the country.

Democracy is going through hard times after theebie$ Maoist insurgency. King Gyanendra
who came to the Nepalese political limelight iniicult time after the royal palace massacre in
2001, has abducted democracy. Many senior politieatlers have left the country due to
unfavourable environment in the country.

Latest political development has compelled peopleqtiestion about the existence of the
Constitution of the Kingdom of Nepal 1990 and thenaept of multi party democracy.
Fundamental rights of the people have been susgderides has added vulnerability in the
application and enjoyment of fundamental rights. tBe one hand, Maoist insurgency was one
extreme default situation being faced by the peapig on the other hand the King has tried to
replace it by another extreme measure. This hasdpttseat to the application of IHL, right to
sustainable livelihood, social and political pagation of the people.

2. Internal Armed Conflict and Concern of FOHRID:

Human rights situation and the humanitarian valhese been threatened due to Maoist
insurgency and the ongoing triangular political fioh Democratic forces are in the street due
to dominance of military power. Daily life of gem¢ipeople is worsening day by day. Security
forces and the insurgents are setting one aftethanoecord to invite humanitarian crisis. Our
concern in the backdrop of series of careless aroedict is the implementation of Common

Article-3 of the IHL. Nevertheless, we are not swvdur of extended wars implementing the
Common Article-3. We have firm conviction that peaand humanity can prosper in a society
without armed conflict. Promotion of human righfggace and democracy are our primary
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objectives at present. The decade long ‘peoplels mas been more targeted to the destruction
of fundamental humanitarian values being distra¢tecth their political goal. It has neglected
the spirit of IHL, Human Rights Declaration, contiens and other international instruments.
An unprecedented crisis in the political, econoratiiicational life and social security have been
witnessed, vis a vis Nepal is pushed to the péhleing declared a failed state.

Our first concern is that the armed conflict thee@tg humanitarian values must be stopped
immediately and both the conflicting sides mustvstioeir honesty and commitment to resolve
the crisis. The parties involved must respect anglement minimum standards of humanity,
humanitarian law and human rights. Secondly, thstrabted democratic system should be
strengthened and the King should realize that us$ &f power is not the solution of present
crisis.

Peace and human rights activists throughout theldwbelieve that both government and

insurgents are responsible for humanitarian crasisl they cannot be redeemed of their
responsibility of being accountable to the IHL. tiar involved in war must understand and

should strictly follow that the combatants who haterendered should be regarded as non-
combatant citizens and are liable to humanitargmalsiour according the 1HL.

We cannot favour the activities against humanity democracy, and, at the same time, we have
to be clear whether we are trying to take advantdgée grievances of the victims. FOHRID
would like to commit that it never decides whatvi©ng and what is right, it does not concern
over political disputes and does not make any com@e to the violation of human rights,
humanity and non-democratic activities. The stepkert to monitor and evaluate the
implementation of the IHL are beyond dispute. Tisis non-partisan movement and it is not
guided by the myth of favouring one side and neglgahe other.

3. Nature of violations of IHL (Common Article-3) in Nepal:

Due to humanitarian crisis after the onset of aremdlict, Nepal has been black listed as one of
the countries having most cases of human rightiatdm. Increasing cases of human rights
violation have become matter of concern of therirggonal community. ‘People’s war’ and its
resistance from the government forces have jeopaddihe implementation and respect of
various international instruments on human rigimd humanitarian law. Nature and excess of
violation of human rights and humanitarian law barbriefly enumerated as follows:

3.1 Murder:

Murder is not an exceptional case in a war; needets, it is a heinous crime against humanity.
Even the death of combatants belonging to the gowent forces and insurgents in their uniform
is a humanitarian loss. The parties in conflictrolghat murder is a natural consequence of war,
and, at the same time, ignore the need to keepacisiaway. The parties involved in armed
conflict have violated the Common Article-3 by umfal killings, unjustified murder, massacre,
deliberate murder and individual murder. Most @& thurders from the security forces have been
defended in the name of armed encounter. Mass&@8 oivilians in Beni during the Maoist
attack on 20 February 2003 is an example. Secfartes took Muna Adhikari (Namrata) and
Harka Bahadur (Yogesh) to a terrace and killed tloem21 February 2003 (Kantipur daily,
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Tuesday, 23 February 2003). INSEC has reportedli®af people were killed by Maoists and
1604 people were killed by the security forceshimmyear 2004 alone.

Large number of non-combatant civilians have bidbed during military operations in
the name of encounters. One of them happened ainida. This incident is a direct violation of
Common Article-3 that provokes for the securitytbé arrested people. Royal Nepal Army
killed 19 people, their hands tied at the backrdéading them 2 hours walk away from the site
of arrest. Similarly, the killings of civilian fgpolitical avenge by the Maoists accusing them of
spying for the army are also serious.

Birendra Kumar Shahi was panic stricken. They wemg saw to cut his body. He
pleaded in his utter agony, ‘Please shoot me’. ‘Miall pay the cost of bullets?’ they
demanded. | shall pay the cost of the bullets kitne,” he retorted. They eventually shot him
dead and received the cost of three bullets atateeof Rs. 175/- from the wife of the victim.
This savage incident occurred in Athbiskot of Rukdistrict. The brutal antagonists were non
other than the Maoists. Later on they declared Saala spy to the government. A group of
people captured Shankar and Ishwar Shahani intatistrict. They were handed over to the
security force. Security force compelled them taya@uns. They took photos of the captives.
The force then asked them to dig hole on the grolihdy were pushed in, shot and bufled.

3.2 Torture

Common Article-3 of the IHL has prohibited all ksmaf torture at any place and time during
armed conflict. Freedom from torture falls withinnimum humanitarian standard as torture is
prohibited by the domestic laws also. Governmeatisgy forces and the insurgents take torture
as a primary means and they repeatedly use thissagavilians. One can find a large number of
cases where the police or the army have tortureiiatis accused of Maoists or the Maoist
activists after their arrest. The ever increasnmegd of torture is weakening humanitarian values
in Nepal. It is a dangerous idea to seek help alite as a means of suppression during armed
conflict. Government claims that torture may acotddy happen during investigation of the
captives. Victims have access to neither medianoallegal aid. The captives in the custody or
home arrest are denied with their fundamental sighhey are deprived of their basic needs like
food, sanitation, security, medical aids. In som&ances, male and female captives are kept in
the same apartment. Correspondence is censoreat atlowed. Health and life of the captives
are endangered through unwanted treatment, vengeant carelessness. The fate of journalist
Krishna Sen is an example of killing in the custolhgidents of torture are found in the police
stations, army camps, jail and the office of thee€istrict Officer. Maoists torture their
captives in their camps, private residence and @pea. Cases of torture from government side
increased twofold from 101 in 1999 to 201 in 200Re number of captives and victims of
torture reached 2716 in the year 2003. Though idea$ed cases of torture from the Maoist side
is less than that of the government side, it isgasing significantly in the recent days. Maoists
were responsible for 37 incidents of torture in 20®hich reached 180 in 2002. Death in
government custody were counted 37 in the year .19Ribists have been frequently targeting
political leaders, local leaders and so called ispthe rural areas. A study carried out by the
National Human Rights Commission has revealed Z6& of the victims have received mental
and physical torture. The ratio of government arablét side is 70:30 in these cases. Altogether
2589 people had been victims of torture after theiest in the year 2004. Cases of torture are
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increasing every year. Both the sides have be#émeinun to set new records of brutality through
torture.

3.3 Corporal punishment
There are abundant cases of corporal punishmeimgdarmed conflict. Government security
forces intend to hide the cases of corporal pungtimwhereas the insurgents declare it publicly.
Normally, Maoists announce and carry out such pument against non-combatant civilians,
e.g., teacher, farmer, local level political adtej retired army or police personnel etc. to
terrorize public.

There are many people who escaped death afteraoNlany of them are physically impaired as
a consequence of the inhuman treatment. The omtyeonf Badri Prasad Adhikari was that he
was once in the Royal Nepal Army. Mr. Adhikari, idesit of Tipling VDC, Ramechhap is
physically impaired. Maoists have crushed his lagstone.

There are considerable number of cases in whichledmve lost their lives after being punished
by the Maoists for quitting their ‘people’s armin the ‘Deepening human rights crisis in Nepal’
published by Amnesty International, London in 208@Q killings by the Maoists in the name of
‘enemy to revolution’ have been recorded. Manyh&m have lost their lives due to corporal
punishment.

3.4 Mutilation

Mutilation during attack and counter attack in twrse of armed conflict may be counted as
natural consequence. But the warring parties alwaygsire to be careful that their attack or
confrontation should not harm the non-combatarnitians. Such activities are prohibited by the
IHL, Common Article-3. But a significant number pEople have been victim of mutilation

during armed conflict in Nepal. National Human RgCommission carried out a survey in 6
districts in 2003. The study has shown that thesad mutilation were 66 in Rukum, 58 in

Rolpa, 57 in Jajarkot and 48 in Salyan districteany of these 238 people lost their sight,
hearing power and limbs. Security forces beat KatinPun of Rakam VDC, Puljip on 23

December 2003. He lost vision of his left eye afterwas brutally beaten by the security forces
who came to his village to chase the Maoists.

3.5. Outrage upon personal dignity and degrading treanent:

Parties to armed conflict should not treat witloeitly and harass their enemy or the non-
combatant civilians. Everyone has the right to feated in the humanitarian ground. But the
practice has shown that the conflicting parties asg atrocity and harassment to the people
under their control. It is the weakness of the ggcwfficers not to behave according to their
position. Security forces are more responsible e atrocities such as use of dirty and
humiliating language, sexual harassment to the womeluding physical and mental torture
against the people under control.

Maoists beat Mr. Gosai Chaudhari, Headmaster dbish Dandagaun, Rukum on 25
October 2003. The victim Mr. Chaudhari returnedhte parental home in Saptari after the
incident. Alleging Sushila Nepali of her relatioishwith Chaudhari, activists of Maoist Dalit
Mukti Morcha took off her blouse and insulted hgrsiguishing her nipples.
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3.6. Hostage taking:Both the government security forces and the Maaisted militia have
violated the Common Article-3 by taking of hostaggecurity forces in civil dress have
kidnapped hundreds of civilians. They come at nigidl kidnap people from their residents,
without producing warrant, in the name of invediiga Security forces usually deny such cases.
In rare cases, after much pressure from the meuidghee human rights activists they accept it as
arrest. But the arrest should follow due processlagf. There is no difference between
kidnapping and arrest without due process of lawoigts have already kidnapped 26181 people
including children, teachers, farmers, women andians in the year 2004. They set free some
people but use others as human shield during #tscks. People do not sleep at night due to
fear of being kidnapped in many remote areas. Bagre compelled to send their children to a
safer place due to fear of this. Large number aftlyan the western Nepal are displaced to
district headquarters or to India due to this fé&drief District Officer Sagarmani Parajuli, who
was abducted after Beni attack with 37 securitg@enel was fortunate enough to be freed on 6
April 2004 in the initiatives of ICRC. But thereeamany cases in which the abducted people are
not freed.

3.7.Collective punishment

Punishment without hearings in an authorized juctgzh is illegal. Parties in conflict
must not carry out punishment in isolation or adilely. IHL has prohibited any form of
collective punishment. Security forces have sometirpersecuted villagers in the name of
helping Maoists and Maoists persecute them for mElping them. Maoists abducted five
villagers including Ritu Bhar, 14 on 24 July 2008l&kept them at a school at Hariharpur VDC
for 3 days.

Security forces declared collective punishmenntie than 60 villagers including an 80
years old woman, children, pregnant women at ISMBRC, Terhathum district after Maoists
injured a policeman on 17 December 2603.

3.8. Executions without fair trial:

IHL Common Article-3 has prohibited any punishmenthout fair trial. Especially, security
forces are responsible for keeping people in tbestody without any chance of fair trial in the
competent court. Some companies of the Royal Napal refused to respond to the order of
habeas corpus from the Supreme Court. People pravelé of their right to fair trial as the court
could not use its right to search in the custodgrested person should be presented to the
concerned authority within 24 hours of arrest wheti be the case of suspected or identified
insurgents or anyone else. Even the domestic lamphahibited keeping such people for more
than 24 hours without consent from the competetiicaity. But most of the arrested people are
kept for more than 24 hours in the custody withanatviding chance of legal hearing. Some of
them disappear from there and few of them evenwubdo death.

Gobinda Poudel of Kabilas VDC-1, Jugedi of Chitwdistrict was arrested by the Security
forces. Jail administration returned his dead btodyis wife after a month. Local administration
informed that he died due to malfunctioning of hisnal duct. Chitwan branch of FOPHUR,
Nepal claimed in the same case that he lost kisllik to torture in the custo8ly.
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CPN-M Central Committee Member Dinesh Sharma was kethe custody for 11 months. In
the case of another Maoist leader Ishwari Dahdi¢c@oefused to disclose his whereabouts even
after persistent inquiry from the Human Rights defsrs. Maoists claim that he was abducted by
the police. Incidents of repeated arrest of thétipal activists, civilians and general people as
suspected Maoists is often reported. Amnesty lateynal has claimed that many people have
been tortured in the police and army custody withgiwing them chance of fair hearing.
Common Article-3 has prohibited punishment withdue process of law and fair trial in the
court. Unfortunately, both the Maoists and the goreent forces have punished people on their
own. In its report published in 2002, Amnesty Intronal has mentioned that Bhadra Satyal of
Siuna VDC-2, Kalikot district was murdered by theadists accusing him of spying for the
security forces.

3.9.Cruel Treatment:

Both the security forces and the Maoist insurgbatge caused incidents of cruel treatment. Most
of such cases have resulted in murder. Cruel tesattcannot be excused even during conflicting
hours, but both the parties involved have beenl ¢outghe people under their control. Maoists
have killed hundreds of people by using sharp wegppiercing skin, throwing stone, exploding
body with explosives, cutting body into piecesngsaxe or hammer, throwing people down the
cliff and other similar inhuman ways. People togtlirby the security forces say that they
blindfold the captives, rape and harass women elesgric shocks, beat in the sensitive organs
and do not provide sufficient food in the custoMaoists abducted Motiram Silwal, Nepali
Congress - Democratic activist of Nalang VDC-9 wherwas mourning death of his mother. He
was found murdered after two days by firing buttethis head and cutting his throat. Maoists
either abduct or kill those family members who sefiio provide food and shelter to them. This
has increased the number of widow and orphans.rBeforces arrested Chandra Lal Tamang
and Dharma Raj Lama of Narayansthan VDC-8, Kavrenwtiney were heading towards their
village. They were shot dead after beating sevefgiyned conflict naturally increases cruel and
inhuman treatment but it does not affect only tletims. Journalist and teacher Gyanendra was
killed by the Maoists in the broad daylight. Thégdtup his hands to a volleyball pole and cut
his throat with a knife. They forced his wife totmess the event.

A group of 15-20 Maoists entered the house of DBahadur on 29 March 2002 and
asked Rs. 13 thousand with the 28 years old teabtaists tied up his and his siblings’ hands
to their back and started to kick him. He was beétaitally with the iron rod and stick. Both of
his legs were broken. He lost his conscience. Wigeregained his consciousness, he was on the
floor and a dog was licking blood from his motith.

3.10. Disappearance:

Hundreds of people have disappeared during thecgoonflict. Al has repeatedly shown
its concern to the large number of cases of disapee of the Maoist activists by the security
forces. It had mentioned disappearance of 250 paapts report published in 17 October 2003.
The report has mentioned that additional 80 pedidappeared after the security operation was
intensified from 1999 to 2001. The report claimattmore than 100 people disappeared by the
security forces from the beginning of the stateeofergency on 26 November 2001 till 29
August 2002. Human rights Year Book-2005 publisliigdINSEC has mentioned that 313
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people have disappeared in the year 2004. Govemhasncaused disappearance of 98 people
from Kathmandu during that time. Maoists are resyaa for disappearance of 84 people.

In April 2004, International Bar Association wraeletter to the King. The Association
had requested the King to arrange disclosure obdadtes Jeevan Basnet, Laxman Prasad Aryal,
Sujindra Maharjan and Rajendra Dhakal. On it§ 8@ssion, UN Human Rights Committee had
portrayed Nepal as the country with maximum ca$elssappearances.

3.11. Taking of hostage:

People not related to armed conflict, combataming up weapons and the injured
combatants cannot be taken hostage. But a largéemunf people have been taken hostage
during armed conflict and the follow-up operatio8scurity forces have kept hundreds of people
in hidings without giving any cause after theirestr They are kept in secret places without
giving any information to their family members amdhtives. Security forces have ordered many
people to attend their camps and barracks on rebakis. It is learnt that such ‘date hostages’
are strongly instructed not to violate the secrecy.

Maoists force youth to join their group and kelken in detention. A top Maoist leader
accepted murder of 11 people taken hostage in $sprenference held on 18 October 2002.
Forcing people under control to work accordingheitt instruction is also a kind of taking of
hostage. Maoists have, in many occasions, usedpbd civilians as human shield. At many
places, they have instructed people to take peionigsom them for their movement also. Many
people are compelled to remain under internmentid@@med conflict. Increasing internment is
the excessive violation of humanitarian law.

3.12. Actions against the access to sources of ledsiimanitarian services:

Government security forces and the Maoist rebelse Hzeen putting obstacles to the
access to basic humanitarian sources during armeftiat. INSEC Human Rights Year Book-
2004 has mentioned the destruction of 1 health, d@tesidences and 2 private offices by the
Maoists and 38 private residences from the govenbroeces in the year 2003. Maoists in 31
cases and government in 7 cases have violatedithiarc right to property. Both sides are
responsible to obstruct food supply. They have rtakead and bridge under their control.
Maoists destroyed 7 bridges in 2003. Governmentrggcforces have harassed passengers of
long route by searching their baggage and pocketsgstanding bandhs, strikes and blockades
called by the insurgents have strayed transpomtatiood supply and emergency services.
Pregnant women have lost their lives due to lackrérgency services during bands. Maoists
have attacked, thrown down cliff, bombed and set fo the passenger and tourist vehicles.
Besides, the insurgents have destroyed number tdrwasources, agricultural offices, post
offices, schools, hydropower projects, communicatmwvers etc. They have snatched the food
from the farmers and slaughtered their oxen fortmea

Though the Geneva Convention, Common Article-3 iatsexplicitly mentioned about
actions against the sources of basic humanitaeavices, the second protocol has prohibited
them. The Protocol Additional to the Geneva Conesistof 12 August 1949, and relating to the
Protection of Victims of Non-International Armed @hcts (Protocol 11) has prohibited actions
against the sources of basic humanitarian servides sites relating to the fundamental needs of
livelihood of non-combatant civilians should not teggeted. But the parties in conflict are
repeatedly violating this.
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3.13. Anti-personal land mines and ambush:

Security forces have accepted use of anti-persiamal mines and ambush from their
side. However, Maoists have used more landminemanuRights Year Book-2005 has recorded
that landmines placed by Maoists caused 112 dedtkeseas the mines placed by the security
forces claimed 1 death. Bomb explosion from the iStacclaimed 121 lives and from security
forces claimed 1 life in the year 2004. An officiad the Royal Nepal Army has informed
NCBL/ICBL that they have placed 10,000 AP Mines5@ army camps. Civilians become
victims of such mines as they are placed evenerptivate land and public foot trails. Security
forces do not inform duly the neighbouring peofdewt mines placed by them.

In an interview with NCBL in November-December 2QQepresentatives from 30
districts mentioned that security forces have gdriandmines to protect their camps. Maoists
increased extensively the use of landmines andsk@s after their attack to the training center
of Armed Police at Satbaria, Dang in November 200Was revealed in 2002 that Maoists use
landmines in 72 districts. Use of mine has crip@ed destroyed public transportation, industry,
commerce, physical infrastructure and agricultgeadtor. Thousands of non-combatant civilians
like innocent children, passers-by, shepherds, gesnstudents have been victimized. NCBL has
recorded that 7 hundred 20 victims from landmitEBs and other explosives, out of which 202
were killed and 518 were injured in the year 20@00yoMedia reports have shown 13 cases
within 29 January to May 2003, in which 4 peoplst liheir lives and 9 others were injufed.

Bal Bahadur Oli of Salyan Marke VDC-7 fell into ambush planted by Sabuj Company
of RNA at Rakkatti area when he went to fetch getsé a.m. on 19 July 2003. He lost his right
leg in the incident.

3.14. Rape:

Incidents of rape of women under control of theegoment security personnel and the
Maoists have been exposed repeatedly. Sexual e®lém common in most of the cases
pertaining to women during armed conflict. At som&ances, rape is regarded as a punishment
to the women. The security personnel or the Madaiad guilty of rape during armed conflict
should be treated as criminals. Women who aband@mR®d-Maoists have disclosed that women
militants in large number are victimized of rapeheir squad.

National Human Rights Commission in its “Human RgyMonitoring Report — 2059
(2002)” has mentioned that 5 women were raped &ygtvernment security forces in Jumla and
Kalikot districts and one woman was raped by MaaistMorang district during the emergency.
In the Human Rights Year Book-2004, INSEC has nosetil 8 cases from the state and one case
of sexual abuses from the Maoists in the year 28@®&e organization has mentioned 8 cases of
rape and 3 cases of attempted rape in 2004 bgetheity forces. The women victimized of rape
by whether the government security forces or the@istansurgents do not get any care or legal
treatment. In many occasions they refuse of beapgd in fear of being excluded from the
society or home. This is because the raped womenotiget a groom to marry with and the
husband abandons her after such incidents. Seialahge against women are prohibited by the
international human rights and IHL, which are apgdtle during armed conflict. Asian Human
Rights Commission drew attention to the illegal deurof three youths in the first week of
March 2003. In September 2004 around 50 securitgop@el came to Sangeeta's (name
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changed) house in the Far Western Region of Neghbacused her husband of being involved
with the CPN-Maoist. Five security personnel toak§eeta and her husband to their cattle shed
where they allegedly took turns to rape her in froihher husband. When her husband tried to
protest, the security forces beat him in his eyell they were damaged. It is reported that
Sangeeta's husband and brother-in-law were them talshort distance from their home and shot
dead. Sangeeta found her husband and brother-lasaies on the roadside near their village.
Her husband had been shot in the chest and arm.

3.15. Use of ambiguous language:

Innocent civilians lose their life due to failui@ understand ambiguous language of the
combatants. The local people have complained tieairilitary language of the army is not clear
for them. Meaning of the military code languagdetd from the common language, e.g., ‘Halt’
is used by the security forces to mean 'stop'.tBeipeople understand it as ‘move’ immediately
from the present location. There are some casesvge®ple have lost their lives when they did
not understand this code language. This is a huaréan loss caused by lack of understanding in
the use of language, though the forces have acleuget this as a mistake.

3.16. School as a military target

Both sides have obstructed school activities drel student's learning. Maoists have
frequently exploited schools for their politicabtdings and military trainings. They have used
schools even as their shelter. Parents interferadid¥l training when the latter controlled Jipu
Lower Secondary School in Pipal, Rukum district tbeir training in March 2004. But the
Maoists have frequently repeated such activitiasdéhts of Tribhuvan Janata Higher Secondary
School, Khalanga are studying under terror after gcurity forces has been taking shelter in
that school for more than three years. Securitgqerel set fire Sharada Secondary School of
Mudhbhara VDC-1, Doti district when Maoists werendacting their cultural programs. Four
students including Sushila Joshi and Yadunath Joshe killed in the incident. The victimized
students were forced to witness the program byvheists.
Department of Education has mentioned that abotitoBsand teachers have been displaced.
This has directly affected the study of 150 thodsatudents. State killed 43 students and 2
teachers whereas the Maoists killed 21 studentsl&nhdeachers in the year 2003. Maoists
kidnapped 219 students and 145 teachers in the gaare State caused disappearance of 58
students and 12 teachéfs.

Schools, where the children begin their lives, izane of peace’. But future of thousands of
students is being pushed into darkness due to acoeftict. Carelessness in the education of
the children obstruct their future progress. Sch@wid students should be kept away from the
conflict at any cost.

3.17. Children and use of child armed squad:

Children have the right to receive necessary cark assistance during armed conflict. The
conflicting parties should not take any measureaffeect children negatively. Maoists have been
forcibly taking students from Class 8 and abovéhair program of civil resistance. Children are
being murdered during the armed struggle of thebaiants. Dozens of children were injured in
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an aerial attack conducted by the security for¢t&irsayak Vidhya Mandir HS School, Achham
on 14 April 2003. The injured students were agedéen 8 to 15.

‘Crime’ of Pabitra Kumal of Chhiring Sundhara VDC-Banahu district was that she went to
defend her parents who were being beaten ruthlesslysome security personnel. Pabitra, a
student of Class four was shot dead by the secidadtges. She was cremated without
postmortent?

IHL has prohibited recruitment and use of the akitdunder 15 years old in armed conflict, but
the Maoists are violating this provision. Maoiste giolating IHL by forcing students under the
age of 15 to participate their political and militgorograms. Maoists have forced children to
become soldiers, porters and caused sexual explaitédundreds of children were kidnapped to
take part in their programs during armed confffct.

Both the government security forces and the Madistge ignored their duties in preserving
child rights during their operation and armed cienflNeither attempts have been made to
evacuate children from battle fields. Gentle hawdsarry pen and books are forced to carry gun.
Man Bahadur Gharti alias ‘Tiger’ was studying ab€3d seven in 2001 when he entered into
Maoist militant group. Prem Oli, a student of ClaE3 at Sri Krishna Secondary School,
Ghartigaun, Rolpa has been in the Maoist militanté since last 5 years. Students who leave
their schools or are forced to do so are preseat significant number in the political, militia,
cultural and other wings of the Maoists. More shidehave entered into Maoist force by
compulsion or pressure than by being impressetef ideology. This may benefit the Maoists
for some time but, it cannot be neglected thaffuh@e of thousands of children is being pushed
into oblivion. This is a threat to the civilizati@nd the nation will have to pay for it after some
decades.

3.18. Internal displacement:
Humanitarian loss and internal displacement in@edeemendously after every declaration of
state of emergency in the country. State is resplendor the inhuman cases like false
accusation, arrest without warrant in the name abist, torture, compulsion of due date, murder
of women after rape, taking of hostage to childdisappearance and murder after abduction etc.
Similarly, Maoists have victimized security persehrand their family members, local
representatives, local political party cadres, goneent servants, teachers, local lenders and
landlords, mid-level farmers, youths etc. They hasleased strict instruction to support their
activities. Maoists have treated brutally to albgh who disagree their activities, who surrender
or abandon after involvement with them and the ated ‘spy’ declaring them the ‘enemy of
people’s war’. There are many reasons behind iatemexternal displacement of the people in
the villages, such as, child education, pressudehanassment from both sides, problem in daily
life, murder and disappearance of the family membdisappearance, threat, fear, terror etc.
Displacement of youths in a large number startest Maoists declared their “one family
one person” and “either person or wealth” in Segier 2003. Many such cases in the distant
villages are not exposed. Hence, the activitiesthef security forces and the Maoists are
triggering terror and deserting villages rathemtlemsuring peace and security or transforming
into a progressive society. Members of the familidsoose houses are locked have no other
choice but to migrate. Maoists locked 8 housesr dteramba incident. Maoists locked 25
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houses and abducted all the property for partyam@&thhap district accusing people of ‘spying’
within 2060 (2003-2004). INSEC recorded displaceint#r38,191 people till the end of 2003,
out of this 11,638 people were displaced in 2008n@l Home Ministry has confirmed
displacement of 7343 people. Government has deckome relief and scholarship package to
the displaced people but access to this is limitedew people and victims blame that the
distribution is affected by political prejudicelagon and access.

3.19. Protection of wounded, sick and war-wrecked:

Protocol Additional to the Geneva Convention of Aljyust 1949 adopted on 8 June 1977 has
mentioned about the protection of the wounded, aiu#t the people in the wrecked ship. But
only the protection of wounded, sick and war-wretkes been chosen here as the case of
wrecked ship is not relevant in Nepal.

There is not adequate protection for the secunty @are of the wounded, sick and combatants.
Problem has been created especially through linngedurces, lack of commitment and difficult
geographical structure. There is lack of adequdtastructure in the hospitals and health posts
in the affected areas. Maoists have destroyedihpalts and threatened health workers in many
places. Humanitarian aid with proper protectiorrequired for the wounded in the war, non-
combatant civilians and armed forces. But the ecinily parties have shown cruelty to the
wounded persons. Army helicopters have been deplayeescue and treat the wounded in the
war in some cases. But in most cases the Maoiatgests losing life in the struggle are not
identified, neither efforts are made to search thewilect their dead bodies or properly
cremated. Treatment of the wounded becomes ayan@uch cases. About two dozen people
were killed and many civilians were left withoutdtment after an aerial attack on 18 April 2004
at Binayak Vidhya Mandir HS School, Achham. Karr@hBdur Dhakal who received bullet at
his back and hand is being treated at a medicg ahBunibagar of Dailekh, but he has not been
able to receive treatment from a competent physidieither the government nor the donors
have set fund for an emergency aids to addresscasds.

4. Right to fair trial during internal armed confli ct

Right to fair trial is the foundation of human righin a society ensuring rule of law. This is
linked with fair and independent criminal justicgstem. This is also protector of fundamental
rights and basic freedom of the people. Right o tfaal is defined and explained in various
ways depending upon time and circumstances. Nelegs, the trial needs to follow due process
of law. More importantly, it must be equally actied in the time of both conflict and peace. In
other words, it has equal importance in all tim@sthe security of the citizens. As the insurgents
are more prone to be sued and held in the custgdié government, the right to fair trial is
raised with more emphasis during the time of conflHence, the right to fair trial should be
regarded as a means to scale criminal justicendependent judiciary can ensure this because it
has the responsibility to impart justice to the gleoJudiciary keeps the power to implement
laws as the decision of the court is obligatoryhi® government also. But in the present Nepalese
context, government and the security forces, eaflgche Royal Nepalese Army, are ignoring
the decisions and directives of the court.
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Right to fair trial has always been obstructed wnthe Nepalese criminal justice system.
Individuals are deprived of their personal libedggoring the spirit of relevant legal provisions.
People are arrested without warrant and the coadeauthority does not feel it necessary to
explain reason for detention in many cases. Basigdards for ensuring fair trial are hardly
followed. One can find plenty of examples when ih@ividual under interrogation is given
mental and physical torture. They are deprivechefright to choose a lawyer and seek proper
legal remedy.

Legal framework of Nepal for the promotion of fairal seems to be theoretically sufficient.
There are three levels of court in Nepal — oneridistourt in each of the 75 districts, 16
appellate courts at different centres and one Suwpr€ourt in the capital. Apart from these
regular courts, special courts have been establighiok after special cases, for instance, there
is Special Court to hear the crimes against Statecarruption cases, Labour Court hears the
cases regarding labour and industry, Revenue Tailsurear the cases of tax and revenue and the
Administration Tribunal hears the cases pertainomthe public servants. These courts have the
right to investigate, file cases and announce weerdver the cases under their respective
jurisdiction.

According to an estimate, 35 percent of criminalesaare still tried by quasi-judicial authorities
such as the Chief District Officer (CDO), the Fdar@dficer, the Conservation Park Warden, the
Customs Officer, ett® Most of the trials inside closed chambers of sewécutives are just for
fulfillment of the formality. Practice of these &otities have been, to some extent, misused to
violate human rights in the country under armedflezin Actions regarding the criminal cases
are taken without providing opportunity of fairakin the name of armed conflict.

There are still some black laws that are derogativiee personal liberty and abduct fundamental
rights of the people in Nepal. State authority tie®e and again misused them against citizens.
The infamous Public Security Act 1990 introducedmiyithe Panchayat era is still effective with
some modification. This Act authorizes the distediministrators to put civilians in the custody
for 6 months by informing the Home Ministry. Anotr@milar law is Some Public Offence and
Punishment Act 1970. This Act also enables the aaiiibs to carry out arbitrary arrest and
detention. It is regrettable to recall that suchcdnian laws were not improved but intensified
and misused during the democratic regime afterréis¢éoration of the multiparty democracy.
Such laws became sure weapons to deny and maegirthke right to fair trial in the name of
armed conflict.

Terrorist and Destructive Activities (Control andurishment) Act 2001 (TADA) was
promulgated on 26 November 2001 as an ordinanaigy8 after the declaration of State of
Emergency for the first time which was later pasisgdhe Parliament. This Act authorized the
security personnel to hold an individual into castevithout judicial remand for the period of 90
days. The latest amendment in TADA done throughRbgal Ordinance with the consent of the
Deuba government is equally problematic. Articlef%the TADA has now been amended in
such a way that any person suspected with terramigtdestructive activities could be held under
preventive detention up to one year without triddeweas the earlier provision was limited to
three months. Under this fascist provision, thaiggcofficials now can arrest and detain anyone
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up to six months on their own, and the next six therwith the permission of the Home
Ministry. The sad reality is that there are almostcases in the past where the Home Ministry
has denied of such an extension under the PubtierBe Act providing for similar provision for
preventive detention. The provision of detentiorpolice custody for up to two months in the
case of those involved in the terrorist and desitre@activities is still intact to be used for the
purpose of investigation. Today's reality is thabsmof these detainees are held under
incommunicado detention in unknown places, mainhaimy camps, and are also disappeared
involuntarily in thousands-making Nepal the toptle crimes of "disappearances” and other
human rights violations in the whole world. Simiyarthe violations of the IHRL, the IHL and
the Constitution are taking place not only throulglgislation and the draconian Royal
Ordinances but also through various internal ordmrd regulations issued by the security
agencies-both the police and the army. For exantipdePolice Service Citizen's Charter, 2061
BS has inserted a provision of the death penaittgrimmes committed against the members of the
Royal family™

Right to fair trial cannot be limited during thene of peace or in the name of the war during
conflict. However, national and international humaghts laws and the IHL (Geneva
Convention) Common Article 3 are applicable andraated, with due priority, during the time
of internal armed conflict. Common Article 3 guakses with priority the right to fair trial during
the time of internal armed conflict. On the othand, this right is very prone to be abducted by
the State during such time. In some cases, the Stepends this right in the name of national
security. The government is allowed to suspend right to fair trial at some special
circumstances, but this does not mean that it aasuspended even during normal political
insurgency. Right to fair trial can be suspendeg daring the time of serious instability such as
to avert loss of property and lives during the tiohevar or natural calamities.

International Humanitarian Law needs to be appiredNepal as the country is facing armed
conflict for the last one decade. Common Articlef3he four Geneva Conventions of 1946 and
Protocol Additional to the Geneva Convention ofALlRjust 1949, and relating to the Protection
of Victims of Non-International Armed Conflicts @ocol 1), Article 6 have guaranteed right to

fair trial during internal armed conflict.

The right to fair trial under International Humarian Law should be respected and guaranteed
at all phases of war and its provisions cannotgbered whether by the State or the insurgents.
Denial of fair trial can be regarded as war crimd action can be taken against the responsible
person at any time. The war criminals can be prgsédn the International Criminal Court. The
government or the security force should not forgefarding respect of fair trial during armed
conflict that no one can be subjected to arbitangst and detention. The arrested or detained
person in a criminal charge should be brought ptbmpefore a judge or other officer
authorized by law to exercise judicial power.

4.1 Right to fair trial and vulnerability:

Major vulnerability seen in the context of Nepal@sstice system is lack of legal representation
in trial. About 56 percent of the convicted peogtenot have access to lawyer during trial (See
Table below):
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Table : Presence of Lawyers During Trail

Particulars Number Percent
Total respondents 321 100
Had Lawyers during trial 181 56
Had no lawyers during trial 140 44
Lawyers hired 133(Out of 181) 73
Legal aid obtained 48 (Out of 181) 27

Source: CeLRRd. Analysis and Reforms of Criminal Justice Systemin Nepal, 2000.

Most of the detainees cannot consult a lawyer witd hours of detention. Besides,
poverty and ignorance hinder them from hiring aylexw There are many other factors affecting
fair trial. There is not a separate criminal conrNepalese justice system to hear criminal cases.
Criminal and civil cases are heard under the sanuet.cThe existing civil case load take 72
percent of the judicial time and resource at aléls of court:® Trial process is also very lengthy
— it goes so far that in some cases the convigiedds more time in the custody than the actual
time sentenced in the decision of the court. I, fe@nviction is made randomly. Only 5 percent
of the cases handled by the police are filtered RIH2003). This invites a big question in the
free and fair trial of cases violating the fundataémights and human rights of the people. For
instance, 7 cases of death in detention in 2004e wecorded by INSEC. Inadequate fund
provided to the judiciary is also a big hurdle &rsuring fair trial. Impaired judicial system due
to inadequate fund results not only in the lackfaif and competent justice system but it
ultimately hampers the democratic process of thencg. The issue of fair trail is in vulnerable
condition because there is no free and fair jugissible in a system where same institution has
the rights to investigate, prosecute, as well gadichte alleged offenc®.So called tribunals
and quasi-judicial institutions, like the PoliceeBl tribunal, are sometimes so powerful that
they can impose a sentence of life imprisonmend, s underestimate the principle of fair
trial.'” In fact, Nepalese justice system is incompeterg thilack of effective policy and
implementation mechanism.

4.2 Right to constitutional remedy

Special provision of constitutional remedy is reqdito ensure and protect fundamental rights in
comparison to the ordinary legal rights. The rightgaper do not bear any meaning until they
are activated and implemented in practice. Rightcéostitutional remedy is provided for
ensuring that the people enjoy rights and the lafereers implement them appropriately. But
the declaration of the state of emergency afterdlgal take over and the dominance of military
solution of the current armed conflict has createdinfavourable situation.

Role of fair and independent court is also impdrtarthis regard. Nepalese judiciary has played
crucial role to protect people from any potentiablations of their rights through these
provisions. The number of habeas corpus writ haseased alarmingly after the onset of the
'‘people’'s war' in Nepal. But unfortunately, theusiég force has neglected most of the orders and
directives of the Court in this regard. This hasqmba serious threat to the rule of law and justice
system of the country. This trend can ultimatelyalten the trust of the people to the
constitutional provisions. This is no doubt a mogkagainst the justice system and the rule of
law as a whole.
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Though the right to remedy is regarded as a stromgstitutional weapon to protect the
fundamental rights of the people, this provisiors m@t been able to benefit adequately the
vulnerable groups and the marginalised communifiéss is a bitter truth that they have least
access to legal remedy. The communities who are, pgoorant and remain away from any
opportunity are in the more helpless situation e/ thave to come to the Supreme Court or
Appellate Court to enjoy these rights. Victims imshcases cannot come to the Supreme Court
in the capital and Appellate courts in some setketeas. People who are already pessimistic
due to poverty are pushed to vulnerability by exden justice system as they cannot hire
competent lawyer on their own. Even the governnhast not formulated policy to provide free
legal aid to the poor and deprived people. Govemirdeploys its lawyer to proceed the state
cases but this does not benefit the poor peoplausecthe government lawyer does not handle
cases of individual, neither advocates in favourthef people in the cases pertaining to the
constitutional remedy.

5. Gap between commitment and action: Humanitariarhazards

It is already discussed above that the partieonflict have violated the Common Article-3 of
the IHL and the Protocol Additional to the Genewan@ention-1977. Common article-3 and the
Protocol Additional to the Geneva Convention havadenit obligatory that the persons not
willing to be involved in the struggle should beoyided humanitarian treatment without any
discrimination and under any circumstances. Pamtycanflict are not allowed to violate
humanitarian law and they are totally responsiloleits implementation and application. But
there is a big gap between their commitment andiaes. Maoists who are one step ahead to
talk about the humanitarian law have made repeatedmitments; however they have not
stopped inhuman treatments. Maoists released ttensénts expressing their commitments not
to affect any political leaders activists in OctobeNovember 2003. Maoist supremo Prachanda,
through his statements, has expressed commitmesgeatedly not to attack physical
infrastructure, security personnel without armdjtigal activists and the general civilians. But
the Maoists have never shown true accountabilityhis public commitment. United Nations
Commission on Human Rights in the "Chairman’'s &taté on Human Rights Assistance to
Nepal® made on 20 April 2004 called on the CPN-M#&oio "respect the human rights of all
people”. The insurgents have ignored the appe#iefCommission on Human Rights and the
promises of their own leaders and have continuedidtate IHL by abduction, torture and
killings of civilians and security forces personméio are hors de combat.

Nepal has signed and ratified 16 international eotions / protocols pertaining to human rights.
Besides, international conventions on labour andrenment have also been ratified. Human
rights situation of the country is degrading dayday even after the ratification of so many
international instruments. Only cause behind tiss the lack of commitment for the
implementation by the government and the Maoists.

International community has been repeatedly exprgsteep concern over armed conflict and
the incidents of human rights violation in NepaheTthen Thapa government released its 25-
points commitment to human rights and humanitaté&am on 26 March 2004 after persistent
criticism from the international community. But tmational and international human rights
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organizations are compelled to express suspiciboatdts implementation. On"2April 2004,

Al appealed the government to apply practically 2Bepoints commitments. Similarly, Human
Rights Watch (HRW) has welcomed government commitnand requested for its effective
implementation. Government has failed to developndwu rights culture in its concerned
agencies including in the security force and thamitments have remained as challenge for the
government even now.

Immediately after the commitment of the governmeétme Ministry wrote a letter to the
National Human Rights Commission stating that #nusty personnel should be included in the
monitoring team of the Commission. This governmsiap is a naked encroachment to an
independent agency; it only encourages destructituman rights culture.

A writ was filed in the Supreme Court on 27 DecemB802 to order including certiorari
Mandamus. after this writ, the Supreme Court isstieective order on 12 March 2004 to the
government to form necessary law to enforce huragait law. Lack of domestic law is felt
hindering implementation of IHL. Hence, it is reqd to introduce immediately a bill for the
implementation and application of the IHL. But theuntry at present is going through a
democracy without parliament. This is the firsttamce that the Supreme Court released a
directive order in favor of respect to the inalieleahuman rights and implementation of the
humanitarian law. But it seems that the activibéboth government and Maoists are targeted to
the destruction of inherent human dignity and value

6. Obstacles created by armed conflict in applicadn and implementation IHL:
a. Absence of conflict management:

Nepal has already witnessed two ceasefires follolsedovernment-Maoist talks after
the onset of the internal armed conflict. But nddsoutcome has been unearthed, neither the
causes of the conflict are identified. Conflict sahbe managed without identifying its root
causes; and the result is never ending war. Thiseisnajor challenge for peace, human rights
and the application and implementation of humaiaitelaw.

b) State oppression:

Insurgents are more likely to violate fundamentahdard of human rights where even
the government does not comply with it. Lack ofcgiine in the ruling side invites more
rebellion. This encourages rebels to induce moreefal measures in their movement. Such a
critical situation makes way for external interfeze. State reaches at the verge of a failed state.
Tolerance from the state is most required durimgeak conflict because the State cannot neglect
the fundamental rights of the people. Situatiorerathe royal takeover of*'1February has
become even worse. The government has denied amgeh of peaceful solutions of the current
insurgency and they are dreaming military solufmmit. It is sure to intensify State oppression.

C) Application and implementation of IHL:

Both State and the Maoists have not been ableitte atith the IHL. The Maoist rebels
who always repeat their commitments are more vigjahumanitarian law. Nepal has already
ratified the four International Humanitarian Lawr@&ga Convention (1949). It is obligatory for

22 FOHRID Human Rights and Democratic Forum



23 [EMBARGOED FOR: 11 April 2005]
Internal armed conflict and abducted democracy in pal
Concerns over violation of IHL

both the State and the Maoists to apply and imphtntee Common Article-3. Pragmatic
commitment to the Common Article can reduce theaoatpof conflict in a great extent.
Similarly, it can also improve current human rigsitsiation humanitarian crisis.

d) Unlawful killings:

Spiraling unlawful killings threaten the respectptpction and promotion of human
rights. Unlawful killings have increased remarkabRer the Cordon and Search Operation of
the RNA, declaration of state of emergency, deplayof joint forces and unified command.
Killings of 35 labourers by RNA at Suntharali, Kaiti district on 24 February 2002 is an
example of this.

e) Impunity:

Government security force is committing seriouslation of human rights through
torture, murder, rape, disappearance etc. Seqoetyonnel involved directly in such cases are
criminals. At many occasions, they are not dulyigplied rather rewarded and the most usual
action against them is transfer. Hence, impunityeisig encouraged and the criminals are saved.
Impunity is the age old problem in Nepal and it regeased during armed conflict. Amnesty
International has claimed that no investigation lsn held on the Suntharali incident.

f) Dark law:

Terrorist and Destructive Activities (Control andriishment) Act (TADA) — 2058 was
induced after the declaration of the state of eewey for the first time. Article-9 of the same
empowered the security forces to hold any personustody for 90 days, if there is ample
evidence to believe that he might be involved mnaést or destructive activities. This provision
has been amended through royal ordinance in Oc&if that extended the period of detention
to six months which can be extended for anotherodiths with the consent from the Home
Ministry. This provision is a direct threat to theman rights, life and freedom of the people.

9) Negligence in actions:

Both the conflicting parties have been neglectinghan rights in their actions. This has
victimized thousands of common people. State sigciaices are not being accountable to them
during their operations. The incidents of negligerare not properly investigated by the
authority. Maoists have also repeatedly expresspdcommitment to the human rights
instruments but without proper care in applyingihe

h) Lack of mechanism for implementation of commitmats:

State has not been able to construct necessaaginfcture and mechanism to implement
its international commitment on human rights. Tis created problem in monitoring incidents
of human rights violation. State has not passed lamyat the domestic level to apply and
implement IHL during armed conflict though the Sermpe Court has given verdict to this effect
in 22 March 2004. Parliament is required to implatf&tate obligation but it is defunct. Various
commitments have been expressed from the governnmrenthe past but there is no
implementation.

i) Lack of application of rule of law:
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In most of the cases, arrested people are not miegséo the court within 24 hours.
Arbitrary arrest and detention is increasing alaghi. There are some instances when the
security personnel refuse to abide with the Coertlict. State does not follow due process of
law. These problems have been persistent sincenBgaicera and the restoration of democracy
has not improved the situation. Imposition of tlascdist Terrorist and Destructive Activities
(Control and Punishment) Ordinance (TADO) — 2004 pnashed the rule of law into comma.

J) Constitutional embargo and absence of representavre government:

Constitutional embargo started after the dissolutd the elected parliament and
ousting of the legitimate government in 2002. Theseno representative government
since then and there is direct rule of the KingceifFebruary 2005. Armed conflict has
made parliamentary election very much difficult. dém such a circumstance, it is
beyond expectation that the appointed governmewulshbe accountable. This is a
critical situation for democracy and human rights.

k) Use of unlimited force and explosives:

Both the government and Maoists have used unlinptasler during attack and counter
attacks. Maoists are using more explosives andnares than the other side. This has caused
large scale of casualties of the non-combatankiaiviRevelation of the incidents of violation of
one side may shadow similar violations by the othee.

) Indiscriminate attacks:

Especially, Maoists are conducting more indiscriagnattacks. Non-combatant civilians
have lost their lives during their attacks in thibdlic places, transportation, schools, health posts
bridge, telephone towers etc. Likewise, the goveminiorces have attacked private residence,
villages and schools.

m) Lack of chain of command:

The government agencies, such as Home Ministryeiief Ministry and the security
high commands have not been able to control thargg@ersonnel to stop the incidents of
human rights violation. Maoist leadership have #&sb control to their people’s army or militia.

n) Maoists’ violation of their own commitments:

On several occasions, Maoists have repeated tbeimitments not to target physical
infrastructure, armless security personnel, palitactivists and civilians, but their activists kav
been violating this commitment time and again. S&imso that the burden to clarify whether
they are a criminal group or a political group Falken upon themselves.

0) Lack of signature of human rights agreement:

Parties in conflict are yet to sign the human sgagreement paper proposed by the
National Human Rights Commission. The applicatibths agreement by the conflicting parties
can make sure way for dialogue and respect anégiroh of human rights.

p) Hurdles to human rights defenders and humanitaran agencies:

Due to complexity of the internal armed conflicational and international human rights
defenders and organizations are facing difficultyvbrk for protection and promotion of human
rights, to ensure peace and to provide humanitaagsistance. Several international agencies
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have postponed their development and other hummemteactivities due to this unwanted
situation. The government security forces have ueatly harassed, arbitrarily detained and
tortured and raided the offices of human rightsaaigations making the reporting and
investigation risky and difficult. Those workingrfbumanitarian aid, peace and human rights
have found themselves at risk due to threat, urgsacg conditions and donation collection from
the Maoists. This does not favour human rights lainmdanitarian issues. The withesses are often
reluctant to provide information and testimonidlgoy incident due to threat from both sides.

g. ‘People’s Court’ and death sentences:

Maoists claim to have set up ‘people’s court’ tguddtate on local disputes in the areas
under their control. They conduct hearings of thald and even announce death sentences.
Death sentence is prohibited by the IHL becauseish@gainst humanitarian values. They do not
follow proper system to announce other punishmaists. It depends upon the frenzy of the mob
gathered in the time of passing a verdict. Mockcekien in several occasions proves this.

7. Recommendations
7.1. Recommendations to the government:

Major challenge before the government is to enhdngean rights protections and to
create environment for transparent and accountai@ehanism to investigate and monitor
incidents of human rights abuses. State must appty implement the universal judiciary
systems. Based on its study and findings, FOHRI&menends following suggestions to the
government:

To create environment for protection of human righs and humanitarian law:

1. Necessary steps should be taken to implement conanis on human rights and
IHL expressed by government.

2. It should be pragmatically proved that the govemingmes not favour incidents
of human rights and IHL violations e.g., murdesagipearance, torture etc.

3. Government should give clear directives to the sctorces for the respect and
implementation of fundamental human rights.

4. Home Ministry, Defence Ministry, Chief District @éer and security officers
should maintain chain-of-command control with tleewgity forces not to violate
human rights.

5. Those giving orders or involved in human rightslations should be treated as
criminals by the State.

6. To ensure individual accountability, State shouldespnt the individuals
responsible for the violation of human rights, emurder after arrest, rape,
torture, illegal murder, torture in the custody. étcthe court.

7. An independent agency should be formed for thepgaddent investigation and
prosecution of the cases of human rights violatpecial task force should be
appointed for effective investigation and prosemutagainst those who violate
human rights.

Reparation, compensation and steps in favour of theictims:
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Government should provide reparation and compensati all victims of armed
conflict and their families.

Government should take effective measures to mm@nmental torture to the
family members of the disappeared people by disaaheir whereabouts.

Victims of conflict should be provided with necegsanedical services and
rehabilitation.

Reparation and compensation should be providetidccivilians whose houses
are destroyed during armed conflict.

Necessary immediate medical treatment should beiged to the injured non-
combatant and combatant of the insurgents side also

Victims of torture, disappearance and murder shobkl identified and
compensated. Relatives seeking compensation shoelldonvinced of their
security and the State should make special arraagesnfor poor, vulnerable
groups and marginalized communities.

Preventing incidents of human rights violation:

1.

Security personnel who use weapons before enewlgasly identified should be
prosecuted.

Security personnel should duly inform the neighbgricivilians about the
landmines implanted for their security.

Security forces should not use difficult code laage with the civilians during
their operations.

Reform in police and army

Mechanism for regular monitoring of the steps takgrpolice and army to keep
records of the cases against human rights anditgtiaotd for evaluation of their
activities and ensuring implementation of naticawadl international human rights
standards.

Government should take necessary measures to steenghe condition of
security mechanism and standard of their professioractices.

Security personnel should be trained on humangight IHL standards to carry
out investigation of crime without torture or cruehhuman or degrading
treatment and generally implementing the rule of la

Strengthening National Human Rights Commission:

Government should provide necessary assistancefaaildies to the National
Human Rights Commission for ensuring its indepehded effective presence.

Offices of the Human Rights Commission should betshhed all the development
regions.

Law should be amended to ensure effective functgpmif the National Human
Rights Commission to investigate all cases pemgitd human rights.
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Strengthen human rights commitments:

1.

Government should regularly submit reports to theT3eaty bodies established
according to the UN Human Rights system.

Government should provide all necessary assistdocehe ICRC for the
monitoring of the implementation of IHL.

Government should ratify the Protocol Additionalth® Geneva Convention of
12 August 1949, and Relating to the Protection mtims of Non-International
Armed Conflicts (Protocol Il) of 8 June 1977.

Government should ratify Optional Protocol to then@ention on the Rights of
the Child on the involvement of children in armexhitict (2002).

Government should take necessary initiatives tabdéish Monitoring Mission of
the Office of the High Commissioner for Human Rgd monitor incidents of
human rights and IHL violation and human rights itemng report should be
prepared by arranging visit of the Thematic Spderakcedures or their rapporter.

Government should create necessary environment tiier signature and
ratification of the Rome Status of the InternatioBaminal Court.

Government should ratify the Ottawa Treaty (199@) discourage use of
landmines.

To arrange security of the children, women and cifians during the armed conflict:

1.

Instructions should be circulated by the respoes#lthority of both conflicting
parties not to take shelter in the schools andapgivesidence.

Both sides should be cautious to safeguard chiJdvemen and civilians.
Both sides should control use of unlimited force.
Application of rule of law and effective justice:

Government should renounce Terrorist and Destreicfigtivities (Control and
Punishment) Ordinance — 2061 and review the LochhiAistration Act and the
Police Act in accordance with the internationahd&rds.

Captives should be presented before the courtmithihours of their arrest.

Arbitrary detention, arrest without warrant and jieg in a hidden cell, custody
and internment should be stopped. Records of tp&ves and persons under
control and their relatives should be informedualihbis.

Necessary Acts should be formed for the implemantatf the IHL.

Effective legal measures should be taken to respeattprotect the rights of the
captives or prisoners and their families.

Hearings of the habeas corpus writ should be stnengd in all the three levels
of the court.

All kinds of arbitrary detention should be discaygd and effective judicial
supervision of anyone held in preventive detensibould be ensured.
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7.2 Recommendations for the Maoists:

1. The leaders of the CPN-Maoists should respect ledpecially the Common
Article-3 of the Geneva Convention (1949).

2. Maoist leadership should give clear instructionttteir militia (Jana militia) to
respect IHL.

3. Being serious to the human rights of the non-coartiativilians, Maoists should
immediately stop taking of hostage, kidnappingijtealy terror etc.

4. The commitment expressed by CPN-Maoist ChairmaghHarada on 21 October
and 16 November 2003 should be implemented in ipeact

5. Declaration of death sentence and execution bypéeple’s court’ should be
stopped immediately.

6. Schools should be declared zone of peace and schieeichers and students
should not be made military target.

7. To ensure implementation of IHL, Maoist leadersBimould sign the Human
Rights Agreement prepared by the National Humam®RiGommission.

8. Mauoists should not obstruct free movement of thmdmurights observers.

9. Attacks upon civilian targets such as health péskphone booths, public
transportations etc. should be stopped.

10. Easy access of the team of the ICRC to their waptand camps should be
ensured.

11. Maoists should immediately respond positively ie tequests for information
and clarification from the National Human Rightsn@uaission.

12. Maoists should respect and facilitate easy acoedGOs, INGOs, UN organs
and other representatives deployed for humanitzaaise.

13. Maoists should pragmatically prove that they da use civilians as human
shields.

14. Maoists should stop child recruiting in their arragd human rights activists
should be welcomed to monitor the situation of¢hiédren below the age of 16.

8. Practical way for resolution of the current armel conflict:

Ceasefire and commencement of the peace negot@tiothe primary steps towards long term
resolution of the current armed conflict. Maoistivdties guided to harass and defeat the
government are part of their war strategy. Henoe,ntilitary solution of the current problem is

quite impossible. As their war is based upon cerideology, solution cannot be found easily.
Two ceasefires and three rounds of talks in eadhaeh were held in the past but non of them
could yield positive results. In the latest rourfidatks, Maoists slipped away showing concern
over their security after the Doramba incident. D@ance of the military interest in both sides
was another cause for that. Constituent Assemblylmeaa solution but the King should give up

his ambition of the ‘constructive monarchy’ to makem for it. Progressive reform through the
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reinstatement of the parliament could be another oud. But ceasefire is the prerequisite for all
these. Proposed steps and suggestions for susasetlement of Armed Conflict is as follows:

a. First step:-Ceasefire and commencement of diajae:

Immediate ceasefire is the first step for sustdsadsolution of the armed conflict for
which the parties in conflict must ensure minimunvieonment. Ceasefire without any prior
agreement could not succeed in the past; therefloeeparties must sign ceasefire agreement,
mentioning the points they should follow, accorditegthe international practice. Ceasefire
agreement can directly help to make the procestiabbgue fruitful. State and the insurgents
must express their commitments that they will reaiage from ceasefire, dialogue and agreement
to resolve the crisis for the best interest offieeple and the country.

Ceasefire makes room for peace negotiation. Ibtspossible to expect final agreement
or application to the constitution or withdrawalamceptance of major political issue at the very
beginning of the dialogue. Hence, the dialogue Ehoun with due patience so that a resolution
for the benefit of all could be reached. For examgliminating child soldiers, discouraging
encounters, limiting movements of the combatantsath sides in the specified areas, stopping
killings of the non-combatant civilians, stoppindrkapping of teachers and students, ban in the
purchase, import, transport and use of explosinesreapons can open door to negotiation.

b. Second step: Signature of code of conduct andifman rights agreement:

Both sides should sign code of conduct after c@asdfuman rights agreement should
follow with the help of National Human Rights Conssion. Fundamental issues in the
agreement may be implementation of the Common &8¢ stopping inhuman or cruel
treatments, murder, rape, disappearance, abduatidnfree entry to the human rights and
humanitarian activists, rehabilitation of the vme of conflict and responsibility of child
education etc. Likewise, both the sides should steg of unlimited force, army march pass,
create human rights monitoring mechanism and stapnt activities.

C. Third Step: Declaration of end of armed conflit

End of armed conflict can be declared after thdillluent of the process and
responsibilities mentioned in the ceasefire, coflecanduct and human rights agreements.
Sustainable conflict resolution can be reached #feinclusive decision based on major agreed
points. This can be materialized through drawing fimal agreement for overall political,
economic and social development of the country.

Nepal is at the verge of being declared a failedestlue to internal armed conflict and
constitutional embargo. Country’s political systehyman rights situation, democracy, civil
supremacy, economic development and independesteexe are degrading day by day. Still
there is chance that we can ourselves resolve ttigeirng conflict, but the mediation of an
independent agency like the UN can be accepteggifired. All sectors of the society should
concentrate their efforts for conflict managemd@uth the conflicting parties should be liberal
and flexible in their stance for peace and configgolution. Then only we can prepare ground
for discussion, talks and all party consensus.

9. Royal proclamation and appeal of FOHRID
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Royal proclamation of*LFebruary 2005 came at the time of when thereisésdn democracy
and peace andlaoist insurgency has pushed the democratic praesssred in 1990 in a critical
mode. State of emergency, suspension of fundamegtds and censorship in the press have
challenged sustainable livelihood and social arldigal participation of the people. Sovereignty
vested in the people by the Constitution of thegdiom of Nepal — 1990 has now been
captivated inside the walls of royal palace after toyal proclamation made by King Gyanendra
Bir Bikram Shah Dev on *1 February 2005. Parliamentarian political partiesveh initiated
peaceful protest against the royal move for thestatement of the democratic system frorfi 18
February. FOHRID had received information that mtiran 500 people were abducted from
their peaceful rallies in the first week of therofest. FOHRID extends its deep concern on the
recent political development in the country andesgp as follows:

9.1. Appeal to the King:

The formation of cabinet under the chairmanshiphef King is non-democratic as it does not
comply to the present constitution. We appeal thegkio respect letters and spirit of the
Constitution of the Kingdom of Nepal-1990 and lirhimself as constitutional monarch. We
believe that the political ambition of the King,nbt checked in time, will be ultimately harmful

for the monarchy in Nepal. FOHRID has no doubt ttieg present step of the King will

ultimately be harmful to himself. We feel that theture of the monarchy will be uncertain in
Nepal if the King does not correct himself in time.

We appeal the King to withdraw the royal move BfFebruary and the state of emergency. We
demand the reinstatement of the fundamental rightee people, unconditional release of the
political leaders and activists, journalists, humaghts activists and the common people and
lifting of the censorship in the press.

9.2. Appeal to the Political parties:

Political parties are the key actors in a democrstem in which the interest of the people is at
the centre. The parties have declared yet anotiuerdrof agitation, but, before that they should
finalize clear agenda to strengthen democraticgg®cMovement of the political parties for the
reinstatement of the democratic process can b#uranly if they come up with united voice,
acting solidarity and clear vision. They shouldogmize their potential to play a crucial role to
bring the Maoists in the mainstream peaceful mgiti

9.3. Appeal to the Maoists:

FOHRID appeals the Maoist insurgents to respectagpdy the IHL Geneva Convention. We

believe that their armed ambition cannot lead therauccess but it can spoil the country. We
appeal them to be serious to the feelings of tlopleewho are fed up of the armed conflict and
instability and wish for peace.

CPN-Maoist should not ignore the fact that theramasalternate to democracy and pluralistic
society in the modern world. In the backdrop of ploétical stalemate created by the recent royal
takeover, we appeal them to give up weapons ance donshake hands with the mainstream
political parties for the reinstatement of the gdeprights. We appeal them to be conscious to
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protect the values and spirit of democracy andddkvior the restoration of peace in the country.
We also appeal the Maoists to be accountable to IHL

9.4. Appeal to the International Community:

We appreciate the constant support of the intesnaticommunity in favour of human rights and
for institutionalisation of democratic system ingé& We believe that their continued pressure to
the government and the Maoists will be helpful éstore democratic process and improve
human rights situation in the country. We hope tihaty will continue their support for the
strengthening of democracy and reinstatement afgpea

10. Finding and conclusion:

Both the government security forces and the Ma@istsresponsible for widespread violation of
humanitarian law in Nepal. The government has daite fulfill its international obligations for
ensuring human rights. The Maoists have done almogiing in this regard except issuing
statement from the leaders which is later violdtedheir cadres.

If we ponder over the popular proverb, 'morningvghithe day', the initial days of the direct rule
of the King have not shown any sign of improvingnderacy and human rights situation in
Nepal. Human rights situation and democratic sysiéthe country has widely deteriorated after
the royal take over of*1February. The government chaired by the King xatuded agenda of
negotiation from its priority list, eliminating anghance of dialogue for the time being.
Multiparty democratic system is in complete embaayal the Royal Nepalese Army has
replaced civil administration and rule of law. Daetion of the state of emergency, suspension
of civil rights, tough censorship to the press, lrarthe movement and peaceful rally of the
political parties in the name of combating ternarisave proved mockery to the King's repeated
commitment to democracy and constitutional monarch.

It was found during the study that political pastieould not see and avert this uncomfortable
situation when they were in power. They were oudtedn power before they could gain
maturity. The political parties do not have a commagenda and working solidarity under
common framework to win the heart of the peoplestoengthening democracy.
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